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DETAILED ACTION 

1 . The applicant's amendment and response to the previous requirement for restriction filed 
on 14 February 201 1 is acknowledged. Claims 1-53 are currently pending. Claims 9-13, 15-27, 
29, 39, 40, 42, and 45-53 were withdrawn and claims 54-57 were cancelled. Accordingly, claims 
1-8, 14, 28, 30-38, 41, 43, and 44 are considered on the merits below. 

Priority 

2. Acknowledgment is made of applicant's claim for foreign priority. It is noted, however, 
that applicant has not filed a certified copy of the priority application as required by 35 
U.S.C. 119(b). 

Claim Rejections - 35 USC § 112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

4. Claims 1-8, 14-28, 30-38, 41, 43, and 44 are rejected under 35 U.S.C. 1 12, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

Regarding claim 1, the recitation that the sampled fluid be in a state such that it can be 
said to have a "substantially single-phase" does not provide sufficient notice as to what fluids are 
claimed, since "substantially" in this context does not provide adequate notice of the true metes 
and bounds of the claim. For the purpose of the prior art rejection below, the examiner will 
presume that the fluid is a liquid bearing a froth, such as milk. 

Regarding claims 34 and 35, the limitation presented in this claim is directed to a method 
step, where the parent claim is an apparatus. Accordingly, it is unclear as to how this affects the 
metes and bounds of the claim at issue. For the purpose of the prior art rejection below, the 
examiner considers if the apparatus is capable of meeting the limitation. It should be noted that 
the storage vessels are not affirmatively recited elements of the claim. 
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Regarding claim 37, the claim seems to depend on claim 32, but claim 32 does not 
include an additional fluid sensor or a storage vessel. Accordingly, the examiner assumes this 
claim depends on claim 36 in his prior art rejection below. 

Dependent claims are rejected on the same basis as their parent. 

5. The following is a quotation of the fourth paragraph of 35 U.S.C. 1 12: 

Subject to the following paragraph, a claim in dependent form shall contain a reference to 
a claim previously set forth and then specify a further limitation of the subject matter 
claimed. A claim in dependent form shall be construed to incorporate by reference all the 
limitations of the claim to which it refers. 

6. Claims 34-37 are rejected under 35 U.S.C. 1 12, fourth paragraph, for failing to further 
limit the parent claim. 

The limitation at issue is directed to a method step, where the parent claim is an 
apparatus. Since the claim adds no further structure to the apparatus, but rather recites a manner 
of use for the apparatus, it cannot be said to further limit the parent claim. It should be noted that 
the storage vessels are not affirmatively recited elements of the claim. 

Dependent claims are rejected on the same basis as their parent. 

Claim Rejections - 35 USC § 102 

7. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed publication in 
this or a foreign country, before the invention thereof by the applicant for a patent. 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or 
on sale in this country, more than one year prior to the date of application for patent in the United States. 

(e) the invention was described in (1 j an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

8. Claims 1-8, 14, 31, 34, 35, and 41 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Woolford et al. (US 5, 052,34 l)(Woolford). 
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Regarding claim 1, Woolford discloses a sampler which has a collection recess adapted to 
separate substantially single -phase fluid from a multi-phase fluid (Fig. 1, chamber 12, col. 3, 
lines 55-65), and an extraction outlet in the collection recess (pipe 18). The samplers also 
includes a fluid sensor system capable of sensing the presence of a minimum volume of the fluid 
in the collection recess (electrodes 17 and 18, col. 4, lines 25-57) and a fluid controller capable 
of controlling the flow from the collection recess via the extraction outlet (valve 23, col. 4, lines 
52-68). The controller is characterized in that a sample volume of the fluid is obtainable by 
operating the controller to allow the sample volume to flow through the extraction outlet after the 
fluid sensor has detected the presence of the minimum volume of the fluid in the collection 
recess (col. 4, lines 52-68 and col. 3, lines 1-20). 

Regarding claim 2, the sampler also has a pump controlled by the controller to extract a 
sample volume from the recess (col. 7, lines 60-68, where pump is controlled by manipulation of 
valves). 

Regarding claim 3, the sampler also has a valve controlled by the controller to extract a 
sample volume from the recess (col. 7, lines 60-68). 

Regarding claim 4, the sampler's sensor is configured as a fluid level detector (col. 4, 
lines 39-51). 

Regarding claim 5, the sampler's sensor is positioned to detect the presence of single- 
phase fluid at a position in the collection recess indicative of sufficient single-phase fluid volume 
to extract the defined volume sample (col. 4, lines 39-51, col. 3, lines 1-18). 

Regarding claim 6, the sample includes additional fluid level detectors to provide data on 
fluid level change and/or rate of fluid level change (three-electrode arrangement in Fig. 2, col. 5, 
lines 18-40). 

Regarding claim 7, the fluid sensor is capable of continuously measuring the absolute 
single-phase fluid level within the collection recess (col. 6, lines 59-63). 

Regarding claim 8, the fluid sensor is configurable to detect the absence of fluid or gas at 
a predetermined level in the collection recess (col. 4, lines 39-51). 

Regarding claim 14, a predetermined or minimum sample volume of the fluid is 
obtainable by operating the fluid controller to allow fluid to flow through the extraction outlet for 
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a predetermined period after the sensor system has detected the presence of a predetermined 
minimum volume of fluid in the recess (col. 7, line 49 - col. 8, line 15). 

Regarding claim 31, the entrance to the collection recess from the fluid flow system is 
raised from the lowermost position of fluid flow in the fluid flow system (Fig. 1, nipples 13 are 
above the lowermost position of fluid flow in the system, since they are above the bottom of the 
recess). 

Regarding claims 34 and 35, the sampler is configured such that it is operable to allow 
the sample volumes extracted from the recess to be temporarily retained in a storage vessel since 
where the samples are sent is not relevant to the claimed apparatus. 

Regarding claim 41, the extraction of the sample volume is delayed for a predetermined 
time period after commencement of fluid flow (col. 4, lines 58-68). 

9. Claims 1-8, 14, 28, 30, 34-37, 43, and 44 are rejected under 35 U.S.C. 102(a) and (e) as 
being anticipated by Johannesson et al. (US 2004/01 947 12)(Johannesson). 

Regarding claim 1, Johannesson discloses a sampler which has a collection recess 
adapted to separate substantially single-phase fluid from a multi-phase fluid (Fig. 1, sample 
reservoir 115), and an extraction outlet in the collection recess (pipe attached to outlet valve 
119). The samplers also includes a fluid sensor system capable of sensing the presence of a 
minimum volume of the fluid in the collection recess ([0116]) and a fluid controller capable of 
controlling the flow from the collection recess via the extraction outlet ([0116]). The controller 
is characterized in that a sample volume of the fluid is obtainable by operating the controller to 
allow the sample volume to flow through the extraction outlet after the fluid sensor has detected 
the presence of the minimum volume of the fluid in the collection recess ([0116]). 

Regarding claim 2, the sampler also has a pump controlled by the controller to extract a 
sample volume from the recess ([0031], since valves control pump). 

Regarding claim 3, the sampler also has a valve controlled by the controller to extract a 
sample volume from the recess (valve 1 19). 

Regarding claim 4, the sampler's sensor is configured as a fluid level detector ([0116]). 

Regarding claim 5, the sampler's sensor is positioned to detect the presence of single- 
phase fluid at a position in the collection recess indicative of sufficient single-phase fluid volume 
to extract the defined volume sample ([0116]). 
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Regarding claim 6, the sample includes additional fluid level detectors to provide data on 
fluid level change and/or rate of fluid level change ([0058]-[0062]). 

Regarding claim 7, the fluid sensor is capable of continuously measuring the absolute 
single-phase fluid level within the collection recess ([0116]). 

Regarding claim 8, the fluid sensor is configurable to detect the absence of fluid or gas at 
a predetermined level in the collection recess ([0116]). 

Regarding claim 14, a predetermined or minimum sample volume of the fluid is 
obtainable by operating the fluid controller to allow fluid to flow through the extraction outlet for 
a predetermined period after the sensor system has detected the presence of a predetermined 
minimum volume of fluid in the recess ([0116]). 

Regarding claims 28, 43, and 44, upon detection by the fluid sensor of the absence of the 
fluid, the fluid controller may activate the pump or valve to allow the passage of non-dissolved 
gas to form a bubble between fluid samples ([0052], [0053], [0058]). 

Regarding claim 30, the detection of the fluid sensor system of the absence of the fluid in 
the collection recess instigates an evacuation of the recess and outlet by pumping gas or fluid 
through the sampler fluid paths ([0052], [0053], [0058]). 

Regarding claims 34-37, the sample volumes are retained in fluid conduits which include 
a fluid sensor ([0058], first sensor). 

Claim Rejections - 35 USC § 103 

10. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

11. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 
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3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

12. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

13. Claims 32-33 are rejected under 35 U.S.C. 103(a) as being unpatentable over Woolford. 
Woolford does not specifically disclose the limitations of claims 32 or 33. 

However, such choices reflect obvious engineering design. The mere rearrangement of 
parts, without any new or unexpected results, is within the ambit of a person of ordinary skill in 
the art. See In re Japikse, 86 USPQ 70 (CCPA 1950) (see MPEP § 2144.04). 

14. Claim 38 is rejected under 35 U.S.C. 103(a) as being unpatentable over Johannesson in 
view of Sandholm (US 4,659,656)(Sandholm). 

Regarding claim 38, Johannesson discloses that the sample processor is for mastitis 
detection ([0065]) however, he does not further describe its structure. 

Sandholm describes that a sample of milk is mixed with a reagent (Fig. 3 and associated 
text). Accordingly, in an automated instrument, such would include an inlet for the milk, a 
mixing chamber with a reagent inlet, and an outlet so that the experiment could be repeated. 

It would have been obvious to one of ordinary skill in the art at the time of invention to 
have modified Johannesson' s apparatus to include the sample processor consistent with 
Sandholm' s procedure in order to perform his method in an automated device. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Christopher A. Hixson whose telephone number is (571)270- 
5027. The examiner can normally be reached on M-F 8 am - 5 pm. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Vickie Kim can be reached on (571)272-0579. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

4/6/201 1 /Yelena G. Gakh, Ph.D./ 

Primary Examiner, Art Unit 1777 

/Christopher A. Hixson/ 
Examiner, Art Unit 1777 



